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Id
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A. In pari delicto and the Wagoner Rule 

in pari delicto Wagoner See Shearson Lehman Hutton, Inc. v. Wagoner

in pari delicto 

See Kirschner v. KPMG LLP, 

Wagoner

standing
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Wagoner

Wagoner in pari delicto

Wagoner

Wagoner

BC Liquidating, LLC v. Weinstein et al. 

Wagoner Wagoner

in pari delicto Wagoner

MF Global Holdings Ltd. v. PricewaterhouseCoopers 
LLP

4 in pari delicto 
Wagoner

5
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MF Global

in pari delicto. MF Global

not
in pari delicto Id

BC Liquidating, LLC v. Weinstein et al. (In re BC Funding, LLC), 

Wagoner

B. Statute of limitations 
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See Geler v. 

National Westminster Bank USA

See Maya NY, LLC v. Hagler

6
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See Solnick v. Whalen

C. First Claim for Relief.  Breach of contract. 

1. Was the Maturity Date extended? 

See e.g
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was not
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was

Id
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2. Were the notices of default defective? 
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3. Did Amalgamated cause the Debtor’s defaults? 
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required

any

7
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4. Did Amalgamated’s funding of requisitions after notices of default were issued 
constitute a waiver of the default?  And did Amalgamated’s subsequent failure to 
fund approved requisitions and satisfy the full funding commitment constitute a 
default under the Loan Documents?
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5. Did Amalgamated’s failure to require strict adherence to the contract terms 
constitute a waiver of the Debtor’s defaults or create an oral modification of the 
Loan Documents? 

see, e.g.,
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8

which
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DiStefano v. 

Maclay

Towers

Charter & Marine Corp. v. Cadillac Ins. Co.

Id.

Merrill Lynch 

Interfunding, Inc. v. Argenti
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no

See Village on Canon v. Bankers Trust Co.,

see also 

Gaia House Mezz LLC v. State Street Bank
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Gaia House

6. Conclusion

Diesel Props S.R.L. v. Greystone Bus. Credit II LLC
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D. Second Claim for Relief.  Breach of the implied covenant of good faith and fair dealing

See Gaia 

House
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Thyroff 
v. Nationwide Mut. Ins. Co.,

Dalton,

Id

required
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E.  Fourth Claim for Relief. Unjust enrichment. 

see Strojmaterialintorg v. Russian Am. 

Commercial Corp.,

See ADP 

Investor Commc’n Servs., Inc. v. In House Attorney Servs., Inc.
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F.  Fifth Claim for Relief. Declaratory Relief.

in limine

____________________________
Robert E. Grossman

United States Bankruptcy Judge
Dated: Central Islip, New York
             July 28, 2016
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